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RULES  AND  REGULATIONS 


Title  45— Public  Welfare 

SUBTITLE  A— DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE,  GENERAL 

ADMINISTRATION 

PART  16— DEPARTMENT  GRANT 
APPEALS  PROCESS 

Revision  of  Charter  for  Departmental 

Grant  Appeals  Board:  Procedural  Rules 

The  purpose  of  these  amendments  Is 
to  set  forth  procedural  rules  for  pro¬ 
ceedings  before  the  Departmental  Grant 
Appeals  Board.  Some  incidental  clarifi¬ 
cations  are  made  in  the  charter  of  the 
Board,  and  the  entire  charter  (§§  16.1 
through  16.11)  is  redesignated  as  Sub¬ 
part  A — General  while  the  new  proce¬ 
dural  iniles  are  set  forth  as  Subpart  B — 
Practice  and  Procedure.  For  the  conven¬ 
ience  of  users  this  part  has  been 
reprinted  in  full.  An  incidental  typo¬ 
graphical  correction  is  made  in  the  cap¬ 
tion  heading  of  the  charter. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  these  amendments  by  a  notice 
of  proposed  rulemaking  issued  August  13, 
1974,  and  published  in  the  Federal  Reg¬ 
ister  on  August  19,  1974  (39  FR  29931). 
No  written  comments  or  objections  have 
been  submitted.  However,  a  niunber  of 
informal  suggestions  have  been  received 
and  have  been  considered.  These  sug¬ 
gestions  were  for  minor  corrections 
(which  have  been  made)  and  for  certain 
clarifications  in  the  text.  We  believe  that 
the  text  is  adequately  clear,  and  have  not 
changed  it,  but  the  explanations  below 
elaborate  on  the  intention  of  ttie  ques¬ 
tioned  provisions. 

The  significant  changes  made  in  the 
rules  include  the  following: 

There  is  a  correction  of  the  Ust  of 
programs  to  which  this  Part  is  appli¬ 
cable  to  show  those  programs  which  have 
current  authority  to  make  grants.  It  is 
made  clear,  however,  that  programs  re¬ 
main  subject  to  the  procedures  of  this 
Part  if  they  meet  the  requirements  of 
§  16.2  (a)  and  (b)  even  though  their 
authority  to  make  grants  no  longer 
exists.  Although  they  thus  remain  sub¬ 
ject  to  the  procedures  they  will  not  be 
Included  in  the  list  of  programs  with 
current  authority  included  in  the 
appendices. 

There  is  a  corrected  definition  in 
§  16.3  of  “constituent  agencies”  and 
“head  of  the  constituent  agency”  to  re¬ 
flect  the  present  organization  of  the 
Department. 

Paragraph  16.5(a)  (5)  relating  to  in¬ 
direct  cost  and  research  patient  hospital 
care  rates  has  been  amended  to  make 
explicit  that  the  Board  will  hear  appeals 
from  determinations  with  respect  to  cost 
allocation  plans  negotiated  with  state 
and  local  \mlts  of  Government,  and  in¬ 
direct  cost  rates,  research  patient  care 
rates  and  amoimts,  computer,  fringe 
benefit,  and  other  special  rates  nego¬ 
tiated  with  colleges  and  universities, 
state  and  local  government  agencies, 
hospitals  and  other  nonprofit  institu¬ 
tions.  The  clailfication  was  suggested  by 
the  Ckxnptroller’s  Office  which  is  for  this 
purpose  the  constituent  agency.  No  nar¬ 
rowing  of  the  rights  of  any  grantee  re¬ 


sults  from  this  change  which  simply  adds 
further  expUcit  topics  of  permissible 
appeal,  which  have  formerly  not  been  ex¬ 
plicit  but  have  be^  within  the  Board’s 
interpretation  of  its  jurisdiction. 

In  the  new  procedural  rules,  there  is 
provision  making  explicit  the  practice  of 
the  Board  not  to  include  in  panels  Board 
members  who  have  been  associated  with 
the  particular  case  to  be  appealed 
(§  16.4(b) ).  The  intention  of  this  rule  is 
that  no  person  will  sit  on  a  panel  de¬ 
ciding  a  particular  case  when  he  has 
personally  participated  in  the  decision 
being  reviewed  or  when  he  has  had  or¬ 
ganizational  responsibility  for  the  deci¬ 
sion  being  reviewed. 

Provision  is  made  for  the  Board  Chair¬ 
man  to  designate  another  member  of  the 
Board  to  act  for  him  (S  16.4(c) ) .  The  in¬ 
tent  of  this  rule  is  to  piermit  delegations 
of  the  CThairman’s  authority  to  other 
members  of  the  Board  in  decisional  mat¬ 
ters.  This  is  without  derogation  from  the 
authority  of  the  Chairman  to  delegate 
to  the  Executive  Secretary  of  the  Board 
responsibility  for  formal  communications 
and  other  actions  on  behalf  of  the  Board 
which  do  not  involve  the  process  of 
Board  decisicm. 

The  term  “Administrative  Law  Judge” 
is  adopted  to  conform  to  the  change  in 
the  designation  of  hearing  examiners  by 
the  Civil  Service  Commission  (§  16.9). 

The  procedural  rules  are  designed  to 
make  proceedings  simple  and  prompt 
while  at  the  same  time  providing  a  full 
opportunity  for  the  constituent  agency 
and  the  grantee  and  anyone  else  directly 
affected  to  have  their  views  heard  by  an 
impartial  decision-maker.  It  is  intei'ded 
to  maintain  Board  procedures  on  an  in¬ 
formal  basis  for  the  prompt  disposition 
of  applications  to  the  Board,  while  pre¬ 
serving  the  essentials  of  notice  and  fair 
treatment. 

In  particular,  it  may  be  noted  that 
Section  16.51  authorizes  the  modification 
or  waiver  of  any  rule  in  the  interest  of 
serving  the  ends  of  justice.  It  is  the  in¬ 
tent  of  this  rule  to  achieve  the  flexibility 
contemplated  in  comparable  situations 
by  Rule  2  of  the  Federal  Rules  of  Appel¬ 
late  Practice. 

Sectitxi  16.6(a)  (2)  provides  that  “al¬ 
though  the  application  for  review  need 
not  follow  any  prescribed  form,  it  shall 
clearly  identify  the  question  or  ques¬ 
tions  in  dispute  and  contain  a  full  state¬ 
ment  of  the  grantee’s  position  with  re¬ 
spect  to  such  question  or  questions,  and 
the  pertinent  facts  and  reasons  in  sup¬ 
port  of  such  position,”  The  additional 
procedural  rules  which  will  form  Sub¬ 
part  B  Include  Section  16.60  specifsdng 
that  a  grantee  who  desires  review  shall 
file  with  the  Board  an  application  for 
review  as  prescribed  in  Swtion  16.6(a). 
The  purpose  of  these  rules  is  to  main¬ 
tain,  without  formalistic  requirements, 
a  procedure  under  which  essential  issues 
are  identified  so  that  the  panel  may  de¬ 
termine  whether  oral  testimony  will  be 
useful,  whether  written  briefs  or  in¬ 
formal  conferences  will  be  useful,  or 
whether  a  hearing  will  be  required.  Ex¬ 
amination  of  fiUngs  made  with  the  Board 
indicates  that  in  several  instances  filings 


fail  to  idmtify  with  clarity  the  issues 
involved  and  assume  on  the  part  of  the 
Board  prior  acquaintance  with  the  Issues 
in  dispute.  No  useful  purpose  appears 
served  by  further  amending  the  regula¬ 
tions,  but  the  attention  of  the  grantees 
is  called  to  the  need  for  brief  and  dis¬ 
criminating  identification  of  the  real 
matters  in  dispute  and  of  basic  factual 
background  which  will  normally  include: 
the  terms  of  the  grant  award;  a  specifi¬ 
cation  of  the  action  taken  by  the  grantee 
now  in  dispute;  the  text  of  pertinent 
HEW  policy  statements  and  regulations 
relied  on  by  the  grantee;  correspondence 
between  the  grantee  and  HEW  relied  on 
by  the  grantee;  the  audit  report,  if  rele¬ 
vant;  the  determination  ai^aled  from; 
and  a  brief  statement  of  the  grantee’s 
grounds  for  appeal.  Agency  responses 
should  normally  identify  relevant  state¬ 
ments  of  fact  that  are  considered  incor¬ 
rect  or  misleading  and  should  include 
such  additional  documents  as  are  con¬ 
sidered  necessary  for  an  understanding 
of  the  agency  position. 

Among  the  informal  comments  re¬ 
ceived  was  one  that  Section  16.7  of  the 
charter  be  amended  to  make  clear  that 
when  the  Board  has  assumed  jurisdic¬ 
tion  pursuant  to  the  filing  of  an  applica¬ 
tion  with  the  Board  with  respect  to  a 
determination,  no  action  may  be  taken 
by  the  constituent  agency  pursuant  to 
such  determination  until  the  application 
has  been  disposed  of.  The  charter  pro¬ 
vides  by  way  of  exception  that  the  filing 
of  the  application  shall  not  affect  the  au¬ 
thority  which  the  constituent  agency 
may  have  to  suspend  assistance  under  a 
grant  during  appeal  proceedings  or 
otherwise  to  hold  or  defer  payments 
under  the  grant.  The  purpose  of  the  ex¬ 
ception  is  to  assure  the  protection  of  the 
interest  of  the  Government  where  there 
may  be  an  immediate  threat  of  misuse  of 
grant  funds.  The  purpose  of  the  basic 
rule  of  Section  16.7  is  to  protect  the  juris¬ 
diction  of  the  Board  and  to  give  the 
grantee  assurance  against  adverse  action 
taken  because  of  the  application  to  the 
Board.  The  power  to  suspend  is  intended 
for  the  limited  purpose  stated.  The  sug¬ 
gestion  was  that  it  should  be  made  ad¬ 
ditionally  clear  that  S  16.7  does  not  au¬ 
thorize  adverse  action  by  the  agency  with 
respect  to  other  grants  or  other  annual 
installments  of  multi-year  grants.  In  the 
light  of  the  purpose  of  the  rule  as  ex¬ 
plained  above,  we  believe  that  the  lan¬ 
guage  of  the  rule  as  it  now  exists  makes 
sufficiently  clear  that  such  action  is  for¬ 
bidden,  and  we,  therefore,  see  no  neces¬ 
sity  to  change  the  language  of  the  rule. 
Agencies  are  expected  to  take  no  action 
against  a  grantee  with  respect  to  a  mat¬ 
ter  before  the  Board  and  to  restrict  to 
circumstances  of  urgency  any  use  of  the 
authority  to  suspend. 

A  nxunber  of  minor  typographical  cor¬ 
rections  are  made:  in  S  16.53  the  caption 
is  amended  to  read  “Filing  and  Service;” 
in  S  16.58,  two  references  to  the  Board 
Chairman  are  corrected  to  read  “he”  in¬ 
stead  of  “it”;  and  in  §  16,60(c)  the  word 
“if”  is  corrected  to  read  “whether”. 

Accordingly,  after  consultation  with 
the  Department’s  constituent  agencies. 
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45  CFR  Part  16  is  revised  as  set  forth 
below. 

Effective  Date.  This  regulation  shall 
become  effective  August  12,  1975. 

Date:  August  1,  1975. 

Malcolm  S.  Mason, 
Chairman,  Departmental 
Grant  Appeals  Board. 

Date:  August  6, 1975. 

Caspar  W.  Weinberger, 
Secretary,  Department  of 
Health,  Education,  and  Welfare. 

f 

Subpart  A — General 

Sec. 

16.1  Purpose. 

16.2  Scope. 

16.3  Definitions. 

16.4  *  Grant  Appeals  Board;  grant  appeals 

panel. 

16.5  Determinations  subject  to  the  juris¬ 

diction  of  the  board. 

16.6  Submission. 

16.7  Effect  of  Submission. 

16.8  Substantive  and  procedural  rules. 

16.9  Hearing  before  panel  or  a  hearing  offi¬ 

cer. 

16.10  Initial  decision;  final  decision. 

16.1 1  Separation  of  functions. 

Subpart  B — Practice  and  Procedure 

16.50  Scope  of  rules. 

16.51  Waiver,  modification. 

16.52  Form. 

16.53  Filing  and  Service. 

16.54  Computation  of  Time. 

16.57  Participation  by  a  party. 

16.58  Participation  by  interested  persons. 

16.60  AppUcatlon  for  review. 

16.61  Processing  of  application  without  a 

hearing. 

16.66  Notice  of  hearing. 

16.66  Designation  of  panel  or  hearing  officer. 

16.67  Authority  and  responsibilities  of  panel 

or  hearing  officer. 

16.68  Evidence. 

16.69  Testimony. 

16.70  Exceptions  to  rulings. 

16.71  Interlocutory  appeals. 

16.72  Official  hearing  record. 

16.73  Proposed  findings  of  fact  and  conclu¬ 

sions. 

16.74  Recommended  decision  of  hearing  offi¬ 

cer. 

16.80  Initial  decision. 

16.81  Final  decision. 

16.82  Publication  of  decisions. 

Appendix  A — Education  Programs. 

Appendix  B — Social  and  Rehabilitation  Serv¬ 
ice  and  Child  Development  Programs. 
Appendix  C — Public  Health  Programs. 
Appendix  D — Food  and  Drug  Programs. 
Appendix  E — Human  Development  Programs. 

Subpart  A — General 

§  16.1  Purpose. 

This  part  establishes  a  Departmental 
Grant  Appeals  Board,  for  the  purpose  of 
reviewing  and  providing  hearings  upon 
post-award  disputes  which  may  arise  in 
the  administration  of  or  carrying  out  of 
grants  under  grant  programs  (as  de¬ 
scribed  in  §16.2)  and  which  are  sub¬ 
mitted  to  the  Board  as  provided  in  9  16.6. 
(Authority  cited  In  the  Appendices.) 

§  16.2  Scope. 

(a)  This  part  applies  to  certain  deter¬ 
minations  (as  set  forth  in  9  16.5),  made 
after  the  effective  date  of  this  part,  with 
respect  to  grants  awarded  by  a  constitu¬ 
ent  agency  of  the  Department  of  Health, 


Education,  and  Welfare  pursuant  to:  (1) 
Any  program  which  authorizes  the  mak¬ 
ing  of  direct,  discretionary  project  grants 
or  (2)  any  other  program  (including  any 
State  plan,  formula  program)  which  the 
head  of  the  constituent  agency,  with 
the  approval  of  the  Secretary,  may  des¬ 
ignate  in  whole  or  in  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  this  part  shall  not  be  ap¬ 
plicable  to  a  determination:  (1)  If  the 
grantee  is  entitled  to  an  opportunity  for 
hearing  with  respect  to  such  determina¬ 
tion  pursuant  to  5  U.S.C.  sec.  554  or  (2) 
if,  in  order  to  meet  special  needs  appli¬ 
cable  to  a  particular  program,  the  con¬ 
stituent  agency  has  established  an  appro¬ 
priate  alternative  procedure  (which  is 
available  to  the  grantee)  for  the  review 
or  resolution  of  such  determination  and 
the  Secretary  has  approved  such  proce¬ 
dure  as  an  alternative  to  the  procedxures 
under  this  part. 

(c)  Programs  subject  to  this  part 
under  the  terms  of  paragraphs  (a)  and 

(b)  of  this  section  and  which  have  cur¬ 
rent  authority  to  make  grants  shall  be 
listed  in  the  Appiendices  to  this  part. 
Programs  subject  to  this  part  under  the 
terms  of  paragraphs  (a)  and  (b)  of  this 
section  but  which  do  not  have  current 
authority  to  make  grants  will  not  be 
listed  in  tiie  Appendices  to  this  part. 

(d)  This  part  does  not  apply  to  any  ac¬ 
tion  taken  pursuant  to  title  VI  of  the 
Civil  Rights  Act  of  1964,  Part  80  of  this 
title,  and  Executive  Order  No.  11246. 
(Authority  cited  In  the  Appendices.) 

§  16.3  Definitions. 

For  purposes  of  this  part: 

(a)  “Board”  means  the  Departmental 
Grant  Appeals  Board,  as  described  in 
paragraph  (a)  of  9  16.4. 

(b)  “Board  Chairman”  means  the 
Board  member  designated  by  the  Secre¬ 
tary  to  serve  as  Chairman  of  the  Board. 

(c)  “Panel”  means  a  Grant  Appeals 
Panel,  as  described  in  paragraph  (b)  of 
9  16.4. 

(d)  “Panel  (Chairman”  means  a  mem¬ 
ber  of  a  Grant  Appeals  Panel  who  has 
been  designated  as  Chairman  of  such 
Panel  by  the  Board  Chairman. 

(e)  “Constituent  agency”  means  the 
Office  of  the  Assistant  Secretary  for 
Education  (with  respect  to  grants  pursu¬ 
ant  to  section  404  of  the  General  Educa¬ 
tion  Provisions  Act),  the  Office  of  Edu¬ 
cation,  the  National  Institute  of  Educa¬ 
tion,  the  Office  of  the  Assistant  Secre¬ 
tary  for  Health  (with  respect  to  grants 
awarded  by  the  Health  Resources  Ad¬ 
ministration,  the  Health  Services  Ad¬ 
ministration,  the  National  Institutes  of 
Health,  the  Center  for  Disease  Control, 
the  Food  and  Drug  Administration,  the 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Public  Health 
Service  Regional  Offices),  the  Office  of 
Human  Development,  the  Administra¬ 
tion  on  Aging,  the  Social  and  Rehabili¬ 
tation  Service,  the  Rehabilitation  Serv¬ 
ices  Administration,  the  Office  of  Assist¬ 
ant  Secretary,  Comptroller,  the  several 
Regional  Offices  of  the  Department  (with 
respect  to  grants  made  by  the  Regional 
Directors) ,  and  any  other  organizational 
component  the  Secretary  may  designate. 


(f)  “Head  of  the  constituent  agency 
means,*  as  appropriate,  the  Assistant  Sec¬ 
retary  for  Education  (with  respect  to 
grants  pursuant  to  section  404  of  the 
General  Education  Provisions  Act),  the 
Commissioner  of  Education,  the  Direc- 
tdr.  National  Institute  of  Education,  the 
Assistant  Secretary  for  Health  (with  re¬ 
spect  to  grants  awarded  by  the  Health 
Resources  Administration,  the  Health 
Services  Administration,  the  National  In¬ 
stitutes  of  Health,  the  Center  for  Disease 
Control,  the  Food  and  Drug  Administra¬ 
tion,  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  and  the 
Public  Health  Service  Regional  Offices), 
the  Assistant  Secretary  for  Human  De¬ 
velopment,  the  Commissioner  on  Aging, 
the  Administrator  of  the  Social  and  Re¬ 
habilitation  Service,  the  Commissioner 
of  the  Rehabilitation  Services  Adminis¬ 
tration,  the  Assistant  Secretary,  Comp¬ 
troller,  the  several  Regional  Directors 
(with  respect  to  grants  made  by  them) , 
and  the  head  of  any  other  organizational 
component  which  the  Secretary  may 
designate. 

(g)  The  terms  “Department”  and 
“Departmental”  refer  to  the  UJ3.  De¬ 
partment  of  Health,  Education,  and 
Welfare. 

(h)  “Secretary”  means  the  U.S.  Secre¬ 
tary  of  Health,  Education,  and  Welfare. 

(1)  “Termination”  of  a  grant  means 
the  termination  of  the  grantee’s  author¬ 
ity  to  charge  allowable  costs  to  a  grant 
prior  to  the  grant  expiration  date  in  the 
grant  award  document. 

(j)  “Grantee”  means  the  agency,  in¬ 
stitution,  organization,  or  individual 
named  as  grantee  in  the  grant  award 
document. 

(Authority  cited  In  the  Appendices.) 

§  16.4  Grant  Appeals  Board;  Grant  Ap¬ 
peals  Panel. 

(a)  There  is  established,  within  the 
Office  of  the  Secretary,  a  Departmental 
Grant  Appeals  Board  the  members  of 
which  shall  be  appointed  by  the  Secre¬ 
tary,  for  such  terms  as  may  be  designated 
by  him,  to  perform  the  fimctions  de¬ 
scribed  in  this  part.  Subject  to  the  lim¬ 
itations  set  forth  in  9  16.11,  persons  who 
are  officers  or  employees  of  the  Depart¬ 
ment  or  of  any  of  Its  constituent  agen¬ 
cies  as  well  as  other  Federal  officers  or 
employees  may  serve  on  the  Board.  Per¬ 
sons  who  are  not  otherwise  full-time  em¬ 
ployees  of  the  Federal  Government  may, 
in  accordance  with  appropriate  arrange¬ 
ments,  also  be  asked  to  serve  on  the 
Board.  Service  on  the  Board  may  be  on  a 
regular  or  an  intermittent  basis. 

(b)  The  Secretary  shall  designate  one 
of  the  members  of  the  Board  to  be  Chair¬ 
man.  The  Board  Chairman  shall  desig¬ 
nate  Grant  Appeals  Panels  for  the 
consideration  of  one  or  more  cases  sub¬ 
mitted  to  the  Board.  Each  such  panel 
shall  consist  of  not  less  than  three  mem¬ 
bers  of  the  Board  none  of  whom  shall 
have  been  associated  with  the  case  to  be 
appealed  either  directly  or  by  reason  of 
any  organizational  affiliation.  The  Board 
Chairman  may,  at  his  discretion,  consti¬ 
tute  the  entire  Board  to  sit  for  any  case 
or  class  of  cases.  The  Board  Chairman 
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shall  desi£:nate  himself  <»*  any  other 
member  of  a  Panel  to  serve  as  Chairman. 

(c)  The  Board  Chairman  may  desig¬ 
nate  another  member  of  the  Bocu*d  to 
act  for  him. 

(Authority  cited  In  the  Appendices.) 

§  16.5  Determinations  subject  to  the 
jurisdictifm  of  the  Board. 

(a)  Subject  to  §  16.2  and  paragraph 
(b)  of  this  section,  the  Board  shall  have 
jurisdiction  over  the  following  deter¬ 
minations  of  a  cognizant  officer  or  em¬ 
ployee  of  a  constituent  agency  adverse  to 
a  grantee: 

(1)  Termination,  in  whole  or  in  part, 
of  a  grant  for  failure  of  the  grantee  to 
csdry  out  its  approved  project  proposal 
in  accordance  with  the  applicable  law 
and  the  terms  of  such  assistance  or  for 
failure  of  the  grantee  otherwise  to  com¬ 
ply  with  any  law,  regulation,  assurance, 
term,  or  condition  applicable  to  the 
grant. 

(2)  A  determination  that  an  expendi¬ 
ture  not  allowable  under  the  grant  has 
been  charged  to  the  grant  or  that  the 
grantee  has  otherwise  failed  to  discharge 
its  obligation  to  account  for  grant  funds. 

(3)  The  disapproval  of  a  grantee’s 
written  request  for  permission  to  incur 
an  expenditure  during  the  term  of  a 
grant. 

(4)  A  determination  that  a  ‘grant  is 
void. 

(5)  Determinations  with  respect  to 
cost  allocation  plans  negotiated  with 
State  and  local  units  of  Dovemment,  and 
indirect  cost  rates,  research  patient  care 
rates  and  amoimts,  computer,  fringe 
benefit,  and  other  special  rates  negoti¬ 
ated  with  colleges  and  universities,  State 
and  local  Government  agencies,  hospitals, 
and  other  nonprofit  institutions  (except 
where  the  grantee  has  appealed  to  the 
Armed  Services  Board  of  Contract  Ap¬ 
peals  with  respect  to  such  determination 
under  a  contract  with  the  Department) . 

(b)  A  determination  describe  in  para¬ 
graph  (a)  of  this  section  may  not  re¬ 
viewed  by  the  Board  unless:  (1)  An  of¬ 
ficer  or  employee  of  the  constituent 
agency  has  notified  the  grantee  in  writ¬ 
ing  of  such  determination  and  (2)  such 
Informal  procedures  as  the  agency  has 
established  by  regulation  for  the  resolu¬ 
tion  (prior  to  submission  to  the  Board) 
of  Issues  related  to  such  determination 
have  been  exhausted.  A  notification  de¬ 
scribed  in  subparagraph  (1)  of  this 
paragraph  shall  set  forth  the  reasons  for 
the  determination  in  sufficient  detail  to 
enable  the  grantee  to  respond  and  shall 
Inform  the  grantee  of  his  opportimity  for 
review  imder  this  part.  In  the  case  of  a 
determination  under  paragraph  (a)  (3)  of 
this  section,  the  failure  of  a  constituent 
agency  to  approve  a  grantee’s  request 
within  a  reasonable  time,  which  shaU  be 
no  longer  than  30  days  after  the  post¬ 
mark  date  of  the  grantee’s  request  unless 
the  constituent  agency  demonstrates  to 
the  Board  Chairman  good  cause  for  not 
acting  upon  the  request  within  such  time 
period  and  has  so  notified  the  grantee 


within  30  days  after  the  postmark  date 
of  the  grantee’s  request,  shall  be  deemed 
by  the  Board  a  notification  for  purposes 
of  this  paragraph. 

(Authority  cited  In  the  Appendices.) 

§  16.6  Submieekm. 

(a)  Application  for  review.  (1)  A 
grantee  with  respect  to  whom  a  deter¬ 
mination  described  in  S  16.5  has  been 
made  and  who  desires  review  may 
file  with  the  Board  an  application  for  re¬ 
view  of  such  determination.  The  grantee’s 
application  for  review  must  be  post¬ 
marked  no  later  than  30  days  after 
the  postmark  date  of  notification  pro¬ 
vided  pursuant  to  S  16.5(b)(1)  except 
when  (1)  the  head  of  the  constituent 
agency,  by  regulation,  establishes  a  dif¬ 
ferent  period  of  time  for  any  class  of 
csises;  (ii)  the  Board  Chairman  grants 
an  extension  of  time  for  good  cause 
shown;  or  (ill)  the  determination  is  one 
described  in  the  last  sentence  of  S  16.5 
(b).  in  which  case  subject  to  subdivi¬ 
sions  (i)  and  (ii)  of  this  subparagraph, 
the  grantee’s  application  for  review  must 
be  postmarked  no  later  than  90  days 
after  the  postmark  date  of  the  grantee’s 
request  for  permission  to  incur  an  ex¬ 
penditure. 

(2)  Although  the  application  for  review 
need  not  follow  any  prescribed  form,  it 
shall  clearly  identify  the  question  or 
questions  in  dispute  and  contain  a  full 
statement  of  the  grantee’s  position  with 
respect  to  such  question  or  questions, 
and  the  pertinent  facts  and  reasons  in 
support  of  such  position.  Except  in  the 
case  of  a  determination  described  in  the 
last  sentence  of  S  16.5(b),  the  grantee 
shall  attach  to  his  submission  a  copy  of 
the  agency  notification  described  in 
S  16.5(b)(1). 

(b)  Action  by  Board  on  application  for 
review.  (1)  The  Board  Chairman  shall 
promptly  send  a  copy  of  the  grantee’s  ap¬ 
plication  to  the  appropriate  constituent 
agency. 

(2)  If  the  Board  C2iairman  determines, 
after  receipt  of  an  application  for  re¬ 
view.  that  the  requirements  of  S  16.5  and 
paragn^h  (a)  of  this  section  have  been 
satisfied,  he  shall  promptly  refer  the 
applicaticHi  to  a  Orsmt  Appeals  Panel 
designated  pursuant  to  S  16.4(b)  for  fur¬ 
ther  proceedings  under  this  part.  If  he 
determines  that  such  requirements  have 
not  been  met.  the  Board  Chairman  shall 
advise  the  grantee  of  the  reasons  tor 
the  rejection  of  the  application. 
(Authority  cited  In  the  Appendloee.) 

§  16.7  Effect  of  eubmiseion. 

When  an  application  has  been  filed 
with  the  Board  with  respect  to  a  deter¬ 
mination,  no  action  may  be  taken  by 
the  constituent  agency  pursuant  to  such 
determination  until  such  appli(»tlon  has 
been  disposed  of,  except  that  the  filing 
of  the  application  shall  not  affect  the 
authority  which  the  constituent  agency 
may  have  to  suspend  sisslstance  under  a 
grant  during  proceedings  under  this  part 
or  otherwise  to  withhold  or  defer  pay¬ 
ments  under  the  grant. 

(Auth<nlty  dted  in  the  Appendices.) 


§  16.8  SubsUintive  and  procedural  mice. 

(a)  Substantive  rules.  The  Panel  shaU 
be  bound  by  all  applicable  laws  and 
regulations. 

(b)  Procedural  rules.  (1)  With  respect 
to  cases  involving,  in  the  opinion  of  the 
Panel,  no  dispute  as  to  a  material  fact 
the  resolution  of  which  would  be  ma¬ 
terially  assisted  by  oral  testimony,  the 
Panel  shall  take  appropriate  steps  to  af¬ 
ford  to  each  party  to  the  proce^lng  an 
opportunity  for  presenting  his  case  at 
the  (H>tion  of  the  Panel  (i)  in  whole  or 
in  part  in  writing  or  (ii)  in  an  informal 
conference  before  the  Panel  which  shall 
afford  each  party:  (a)  Sufficient  notice 
of  the  issues  to  be  considered  (where 
such  notice  has  not  previously  been  af¬ 
forded)  ;  and  (b)  an  opportunity  to  be 
represented  by  counsel. 

(2)  With  respect  to  cases  Involving  a 
dispute  as  to  a  material  fact  the  resolu¬ 
tion  of  which  would  be  materially  as¬ 
sisted  by  oral  testimony,  the  Panel  shall 
afford  each  party  an  opportunity  for  a 
hearing,  which  shall  include,  in  addition 
to  provisions  required  by  subparagraph 
(l)(li)  of  this  paragraph  provisions  de¬ 
signed  to  assure  to  each  party  the  fol¬ 
lowing: 

(1)  An  opportunity  for  a  record  of  the 
proceedings; 

(ii)  An  opportunity  to  present  wit¬ 
nesses  on  his  behalf ;  and 

(ill)  An  opportimity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(3)  After  consultation  with  the  con¬ 
stituent  agencies,  the  Board  shall,  with 
the  approval  of  the  Secretary,  promul¬ 
gate  and  publish  rules  of  procedure,  in¬ 
cluding  rules  respecting  opportunity  for 
intervention  by  interested  third  parties, 
relating  to  proceedings  under  this  part. 
(Authority  cited  In  the  Appendices.) 

§  16.9  Hearing  before  Panel  or  a  Hear¬ 
ing  Officer. 

A  hearing  pursuant  to  S  16.8(b)  (2) 
shsdl  be  conducted,  as  determined  by  the 
Panel  Chairman,  either  before  the  Panel 
or  a  hearing  officer.  The  hearing  officer 
may  be  (a)  one  of  the  members  of  the 
Panel  or  (b)  a  nonmember  who  is  ap¬ 
pointed  as  an  administrative  law  judge 
under  5  U.S.C.  3105. 

(Authority  cited  In  the  Appendices.) 

§  16.10  Initial  decision;  final  decision. 

(a)  ’The  Panel  shall  prepare  an  Initial 
written  decision,  which  shall  include 
findings  of  fact  and  conclusions  based 
thereon.  When  a  hearing  is  conducted 
before  a  hearing  officer  alone,  the  hear¬ 
ing  officer  shall  separately  find  and  state 
the  facts  and  conclusions  which  shall  be 
incorporated  in  the  initial  decision  pre¬ 
pared  by  the  Panel. 

(b)  Copies  of  the  initial  decision  shall 
be  mailed  promptly  by  the  Panel  to  each 
party,  or  his  counsel  and  to  the  Secretary 
with  a  notice  affording  such  party  an  op¬ 
portunity  to  submit  written  comments 
thereon  to  the  head  of  the  itoPropriate 
constituent  agency  within  a  specified 
reasonable  time. 
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(c)  The  initial  decision  of  the  Panel 
shall  be  transmitted  to  the  head  of  the 
constituent  agency  and  shall  become  the 
final  decision  of  the  constituent  agency, 
unless,  within  25  days  after  the  exi>iratlon 
of  the  time  for  receipt  of  written  com¬ 
ments,  the  head  of  the  appropriate  con¬ 
stituent  agency  advises  the  Board  Chair¬ 
man  in  writing  of  his  determination  to 
review  such  decision. 

(d)  In  any  case  in  which  the  head  of 
the  constituent  agency  modifies  or  re¬ 
verses  the  initial  decision  of  the  Panel, 
he  shall  accompany  such  action  by  writ¬ 
ten  statement  of  the  grounds  for  such 
modification  or  reversal,  which  shall 
promptly  be  filed  with  the  Secretary  and 
the  Board.  In  order  to  afford  the  Secre¬ 
tary  an  on>ortunlty  to  study  such  deci¬ 
sion  of  the  agency  head,  it  shall  be  served 
upon  the  parties  no  earlier  than  30  days 
after  such  filing.  Such  decision  shall  not 
become  final  until  it  is  served  upon  the 
grantee  involved  or  his  attorney. 

(e)  The  authority  to  review  initial 
decisions  shall  not  be  delegated.  Review 
of  any  initial  decision  by  the  head  of  the 
constituent  agency  shall  be  based  upon 
such  decision,  the  written  record,  if  any, 
of  the  Panel’s  proceedings,  and  written 
comments  or  oral  arguments  by  the 
parties,  or  by  their  counsel,  to  the  pro¬ 
ceeding. 

(Authority  cited  In  the  Appendices.) 

§  16.11  Separation  of  functions. 

No  person  who  participated  in  prior 
administrative  consideration,  or  in  the 
preparation  or  presentation  of,  a  case 
submitted  to  the  Board  shall  advise  or 
consult  with,  and  no  person  having  an 
interest  in  such  case  shall  make  or  cause 
to  be  made  an  ex  parte  communication 
to.  the  Panel.  Board,  or  head  of  the  con¬ 
stituent  agency  with  respect  to  such  case, 
unless  all  parties  to  the  case  are  idven 
timely  and  adequate  notice  of  such  ad¬ 
vice.  consultation,  or  communication, 
and  reasonable  opportunity  to  respond  is 
given  all  parties. 

(Authority  cited  In  the  Appendices.) 

Subpart  B — Practice  and  Procedure 
General 
§  16.50  Scope  of  rules. 

This  subpart  governs  the  practice  and 
procedure  for  proceedings  conducted 
under  this  part. 

(Authority  cited  in  the  Appendices.) 

§  16.51  Waiver,  modification. 

Upon  notice  to  all  parties,  the  Board, 
the  Board  Chairman,  a  panel,  or  a  hear¬ 
ing  officer  may,  with  respect  to  matters 
pending  before  them,  modify  or  waive 
any  rule  in  this  subpart  upon  a  deter¬ 
mination  that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  thereby 
be  served. 

(Authority  cited  in  the  Appendices.) 

§  16.52  Form. 

Documents  filed  in  a  proceeding  imder 
this  part  shall  be  dated,  the  original 
signed  in  ink,  shall  show  the  docket  de¬ 
scription  and  title  of  the  proceeding,  and 
shall  Indicate  thu  party  or  amicus  curiae. 


filing,  and  the  title,  if  any,  and  address 
of  the  person  signing.  Copies  need  not  be 
signed,  but  the  name  of  the  person  sign¬ 
ing  tlie  original  shall  be  reproduced. 
(Authority  cited  in  the  Appendices.) 

§  16.53  Filing  and  Service. 

(a)  All  documents  submitted  in  a  pro¬ 
ceeding  shall  be  filed  in  original  and  four 
copies,  and  a  copy  shall  be  served  on  each 
party  by  the  person  submitting  the  docu¬ 
ment.  Filing  shall  be  made  with  the  Ex¬ 
ecutive  Secretary  of  the  Board,  by  regis¬ 
tered  or  certified  mail,  or  by  personal  de¬ 
livery,  to  the  Executive  Secretary,  Grant 
Appeals  Board,  U.S.  Department  of 
Health,  Education,  and  Welfare,  330  In¬ 
dependence  Avenue,  SW.,  Washington, 
D.C.,  20201. 

(b)  Service  shall  be  made  by  personal 
delivery  of  one  copy  to  each  person  to  be 
served,  or  by  mailing  by  first-class  mail, 
properly  addressed  with  postage  prepaid. 
Service  on  the  party’s  designated  attor¬ 
ney  is  service  upon  the  party. 

(c)  The  date  of  filing  or  of  service  shall 
be  the  day  when  the  dociunent  is  depos¬ 
ited  in  the  U.S.  mail  or,  if  the  document 
is  delivered  in  person,  the  day  it  is  so 
delivered. 

(d)  The  original  of  every  document 
filed  and  required  to  be  served  upon  par¬ 
ties  shall  be  accompanied  by  a  certificate 
of  service  signed  by  the  party  or  amicus 
curiae  making  service  or  by  his  attorney 
or  representative,  stating  the  persons 
upon  whom  service  has  been  made,  date 
of  service,  and  manner  of  service. 
(Authority  cited  In  the  Appendices.) 

§  16.54  Computation  of  time. 

In  computing  any  period  of  time  under 
this  part  or  in  an  order  Issued  hereunder, 
the  time  begins  with  the  day  following 
the  act,  event,  or  default,  and  includes 
the  last  day  of  the  period,  unless  it  is  a 
Saturday,  Sunday,  or  legal  holiday  ob¬ 
served  in  the  District  of  Columbia,  in 
which  event  it  includes  the  next  follow¬ 
ing  business  day.  When  the  period  of 
time  prescribed  or  allowed  Is  less  than  7 
days,  intermediate  Saturdays,  Sundays, 
and  legal  holidays  shall  be  excluded  from 
the  computation. 

(Authority  cited  in  the  Appendices.) 

Participation  and  Practice 
§  16.57  Participation  by  a  party. 

A  party  may  participate  in  person,  or 
by  counsel,  pursuant  to  the  procedures 
set  forth  in  this  part,  in  any  proceeding 
held  pursuant  to  this  part. 

(Authority  cited  in  the  Appendices.) 

§  16.58  Participation  by  interested  per¬ 
sons. 

(a)  (1)  The  constituent  agency  and  the 
grantee  who  has  filed  an  application  for 
review  under  §  16.6  are  parties  to  pro¬ 
ceedings  xmder  this  part.  Persons  or  or¬ 
ganizations  other  than  grantees  and  con¬ 
stituent  agencies  shall  have  the  right  to 
be  parties  in  proceedings  instituted  by  a 
grantee  if  the  final  decision  could  di¬ 
rectly  and  adversely  affect  them  or  the 
class  they  represent. 


(2)  Persons  or  organizations  wishing 
to  participate  as  parties  shall  file  with 
the  Executive  Secretary  of  the  Board, 
and  serve  on  all  parties,  a  petition  within 
15  days  after  the  notice  initiating  the 
proceeding  under  9  16.6  has  been  filed.  . 
Such  petition  shall  concisely  state  (i)  i 
petitioner’s  Interest  in  the  proceeding, 

(il)  who  will  represent  petitioner,  (ill) 
the  issues  on  which  petitioner  wishes  to  ^ 
participate,  and  (Iv)  if  a  hearing  is  held, 
whether  petitioner  intends  to  present 
witnesses. 

(3)  The  Board  Chairman  shall  con¬ 
sider  each  petition  and  determine 
whether  each  petitioner  has  the  requisite 
interest  in  the  proceedings,  as  defined  in 
paragraph  (a)  (1)  of  this  section,  and 
shall  permit  or  deny  participation  ac¬ 
cordingly.  Where  petitions  to  participate 
as  parties  are  made  by  individuals  or 
groups  with  common  interests,  the  Board 
Chairman  may  request  all  such  peti¬ 
tioners  to  designate  a  single  representa¬ 
tive,  or  may  recognize  one  or  more  peti¬ 
tioners  to  represent  all  the  petitioners. 

The  Board  Chairman  shall  give  each 
petitioner  written  notice  of  the  decision 
on  his  petition,  and  shall  serve  such  no¬ 
tice  on  each  party.  If  the  petition  is  de¬ 
nied.  he  shall  briefly  state  the  groimds 
for  denial  and  shall  then  treat  the  peti¬ 
tion  as  a  request  for  participation  as 
amicus  curiae. 

(b)  (1)  Any  interested  person  or  orga¬ 
nization  wishing  to  participate  as  amicus 
curiae  shall  file  a  petition  within  15  days 
after  the  notice  initiating  the  proceeding 
imder  §  16.6  has  been  filed.  The  petition 
shall  concisely  state  (i)  the  petitioner’s 
interest  in  the  proceeding,  (il)  who  will 
represent  the  petitioner,  and  (iii)  the 
issues  on  which  petitioner  intends  to  pre¬ 
sent  argument.  The  Board  Chairman 
shall  grant  the  petition  if  he  finds  that 
the  petitioner  has  a  legitimate  Interest 
in  the  proceedings,  and  that  such  par¬ 
ticipation  will  not  unduly  delay  the  out¬ 
come  and  may  contribute  materially  to 
the  proper  disposition  of  the  issues.  The 
Board  Chairman  shall  give  the  applicant 
written  notice  of  the  decision  on  the 
petition,  and  shall  serve  such  notice  on 
each  party.  If  the  petition  is  denied,  the 
Board  Chairman  shall  briefiy  state  the 
grounds  for  such  denial. 

(2)  An  amicus  curiae  may  submit  a 
written  statement  of  position  within  30 
days  of  the  time  his  petition  for  partici¬ 
pation  has  been  approved  pursuant  to 
paragraph  (b)  (1)  of  this  section,  and 
shall  serve  a  copy  of  any  such  statement 
on  each  party.  He  may  present  a  brief 
oral  statement  at  the  hearing,  if  one  is 
held,  at  the  point  in  the  proceeding 
designated  for  this.  He  may  also  submit 
a  brief  or  written  statement  at  such 
time  as  the  parties  submit  briefs  and 
shall  serve  a  copy  on  each  party. 

(Authority  cited  in  the  Appendices.) 

Application  Procedures 
§  16.60  Application  for  review. 

(a)  A  grantee  with  respect  to  whom  a 
determination  described  in  9 16.5  has 
been  made  and  who  desires  review  shall 
file  with  the  Board  an  application  for 
review  of  such  determination  as  pre- 
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scribed  in  5  16.6(a) .  The  application  will 
be  considered  in  accordance  with  f  16.6 

(b). 

(b)  The  Board  Chairman  shall  trans¬ 
mit,  within  10  days  of  the  date  of  which 
the  application  was  filed,  a  c(vy  of  the 
application  to  the  appropriate  constitu¬ 
ent  agency  indicating  his  decision  either 
to  accept  or  reject  the  application,  and 
shall  also  advise  the  grantee  of  his 
decision. 

(c)  Hie  panel  designated  to  process  an 
application  shall  review  It  and  the  at¬ 
tached  copy  of  the  agency  notification 
described  in  §  16.5(b)  (1)  and  determine 
whether 

(1)  there  is  a  dispute  as  to  a  material 
fact  the  resolution  of  which  would  be 
materially  assisted  by  oral  testimony.  In 
which  case  the  panel  shall  order  a  hear¬ 
ing  imder  §  16.8(b)  (2) ;  or 

(2)  there  is  no  such  dispute.  In  which 
case  the  panel  shall  notify  the.  parties 
in  writing  that  the  case  will  be  hancUed 
under  S  16.61  and  indicate  if  the  appli¬ 
cation  is  to  be  processed  by  written  briefs 
alone  or  by  written  briefs  in  conjunction 
with  an  informal  conference  before  the 
panel. 

(d)  If,  after  a  hearing  has  been  or¬ 
dered,  the  panel  or  hearing  ofiBcer  deter¬ 
mines,  on  the  basis  of  admissions  or  stip¬ 
ulations  of  the  parties,  that  there  is  no 
dispute  as  to  a  materi^  fact  the  resolu¬ 
tion  of  which  would  be  materially  as¬ 
sisted  by  oral  testimony,  the  panel  or 
hearing  officer  may  enter  an  order  so 
finding,  vacating  the  hearing  date,  and 
directing  the  continuation  of  procee^ngs 
imder  §  16.61.  Thereafter,  the  proceeding 
shall  continue  as  if  a  hearing  had  not 
been  ordered. 

(Authority  cited  in  the  Appendices.) 

§  16.61  Processing  of  application  with¬ 
out  a  hearing. 

If  it  has  been  determined  pursuant  to 
§  16.60(c)  (2)  or  (d)  that  a  hearing  is  not 
required,  the  panel  shall  provide  an  op¬ 
portunity  for  all  parties,  either  by  writ¬ 
ten  briefs  alone  or  by  written  briefs  in 
conjtmction  with  an  informal  confer¬ 
ence,  to  present  arguments  and  evidence 
supporting  their  respective  positions.  The 
panel  shall  specify  such  time  limits  for 
submission  as  it  deems  advisable.  All  such 
submissions  shall  be  served  by  the  party 
submitting  them  on  all  other  parties  and 
shall  be  filed  with  the  panel  within  the 
time  limit  specified  by  the  panel.  Such 
submittals,  together  with  the  application 
and  agency  notice  attached  thereto,  shall 
constitute  the  record  for  decision  in  such 
cases. 

(Authority  cited  In  the  Appendices.) 

Hearings 

§  16.6iS  Notice  of  hcuring. 

If  it  has  been  determined  pursuant  to 
116.60(c)(1)  that  a  hearing  should  be 
held,  a  notice  of  hearing  shall  be  filed 
and  served  on  the  parties.  The  notice 
shall  contain  the  time,  place,  and  nature 
of  the  hearing;  the  issues  to  be  consid¬ 
ered;  and  the  matters  of  fact  on  which 
testimony  is  to  be  taken.  The  hearing 


shall  be  held  in  such  location  as  the  panel 
may  determine. 

(Authority  cited  In  the  Appendices.) 

§  16.66  Designation  of  panel  or  hearing 
officer. 

Hearings  shall  be  held  before  a  panel 
or  before  a  hearing  officer  desig^ted 
by  the  panel.  All  decisions  by  a  panel, 
at  all  stages  of  the  process,  shaU  be  by 
majority  vote.  If  a  hearing  officer  is 
designated,  all  motions  and  peUtions 
shall  be  submitted  to  and  ruled  on  by  the 
hearing  officer  until  he  makes  his 
recommended  decision. 

(Authority  cited  In  the  Appendices.) 

§  16.67  Authority  and  responsihiiitics  of 
panel  or  hearing  officer. 

(a)  If  the  panel  conducts  the  hearing 
itself,  it  shall  prepare,  on  the  basis  of 
the  record,  the  initial  decision,  required 
by  §  16.10,  which  shall  include  todlngs 
of  fact  and  conclusions  based  thereon. 
If  a  hearing  officer  conducts  the  hear¬ 
ing,  he  shall  make  findings  of  fact  and 
conclusions  based  thereon,  and  recom¬ 
mend  an  initial  decision  to  the  panel 
on  the  basis  of  the  record. 

(b)  The  panel  or  hearing  officer  shall 
have  the  duty  to  conduct  a  fair  and 
impartial  hearing,  to  take  all  necessary 
action  to  avoid  delay,  and  to  maintain 
order.  The  panel  or  hearing  officer  shall 
have  all  powers  necessary  to  those  ends, 
including,  but  not  limited  to,  the  power 
to: 

(1)  Hold  conferences,  including  pre- 
hearing  conferences,  to  settle,  simplify, 
or  fix  the  issues  in  a  proceeding,  or  to 
consider  other  matters  that  may  aid  in 
the  expeditious  disposition  of  the 
proceeding. 

(2)  Require  parties  to  state  their  posi¬ 
tion  with  respect  to  the  various  issues 
in  the  proceeding. 

(3)  Direct  the  parties  to  exchange 
their  evidentiary  exhibits,  witness  lists, 
cmd  a  narrative  summary  of  their  ex¬ 
pected  testimony  prior  to  the  hesuing. 
Where  good  cause  exists,  the  parties 
should  be  afforded  the  right  at  any  time 
to  amend,  by  deletion  or  supplementa¬ 
tion,  their  evidentiary  exhibit  and  wit¬ 
ness  lists. 

(4)  Rule  on  motions,  and  other  pro¬ 
cedural  items. 

(5)  Regulate  the  course  of  the  hearing 
and  conduct  of  coimsel  therein. 

(6)  Establish  rules  for  media  coverage 
of  the  proceedings. 

(7)  Examine  witnesses. 

(8)  Receive,  rule  on,  exclude,  or  limit 
evidence  at  any  state  of  the  proceeding. 

(9)  Fix  the  limits  for  submission  of 
written  documents. 

(10)  Take  any  action  authorized  by 
these  rules. 

(Authority  dted  In  the  ^pendlces.) 

§  l(k68  Evidence. 

The  panel  or  hearing  officer  shall  re¬ 
ceive  as  evidence  the  testimony  of  wit¬ 
nesses  and  any  documents  which  are 
relevant  and  material.  EJvidence  may  be 
received  at  the  hearing  even  though  in¬ 


admissible  under  rules  of  evidence  appli¬ 
cable  to  court  procedures. 

(Authority  cited  In  the  Appendices.) 

§  16.69  Testiimmy. 

Testimony  shall  be  given  orally  by 
witnesses  at  the  hearing,  but  may,  at 
the  discretion  of  the  panel  or  hearing  of¬ 
ficer,  be  prepared  in  writing  and  served 
on  all  parties  to  the  hearing.  A  witness 
shall  be  available  for  cross-examination, 
and,  at  the  discretion  of  the  panel  or 
hearing  officer,  may  be  cross-examined 
without  regard  to  the  scope  of  direct  ex¬ 
amination  as  to  any  matter  which  is  ma¬ 
terial  to  the  proceeding, 

§  16.70  Exceptions  to  rulings. 

Exceptions  to  rulings  of  the  panel  or 
hearing  officer  are  unnecessary.  It  is  suf¬ 
ficient  that  a  party,  at  the  time  the  rul¬ 
ing  of  the  panel  or  hearing  officer  is 
sought,  makes  known  the  action  which 
he  desires  the  panel  or  hearing  officer  to 
take,  or  his  objection  to  an  action  taken, 
and  the  ground  therefor. 

(Authority  cited  in  the  Appendices.) 

§16.71  Interlocutory  appeals. 

Except  as  specifically  provided  in  these 
rules,  rulings  of  the  panel  or  hearing  of¬ 
ficer  may  be  appealed  only  following  the 
entire  hearing  and  the  panel’s  decision 
or  the  hearing  officer’s  findings,  conclu¬ 
sions,  and  recommended  decision. 
(Authority  cited  in  the  Appendices.) 

§  16.72  Official  hearing  record. 

(a)  If  a  hearing  is  held,  the  official 
hearing  record  shall  consist  of  a  tran¬ 
script  of  testimony  and  argtunent,  or  an 
electronic  record^  thereof,  or  if  all 
parties  to  the  proceeding  agree,  a  type¬ 
written  summary  of  such  testimony  and 
argument.  It  shall  be  filed  with  the  Ex¬ 
ecutive  Secretary  of  the  Board. 

(b)  The  Department  will  designate  the 
official  reporter  for  all  hearings.  Tran¬ 
scripts,  recordings,  or  summaries  may 
be  obtained  from  the  official  reporter  by 
the  parties  and  the  public  at  rates  not  to 
exceed  the  applicable  rates  fixed  by  the 
contract  between  the  Department  and 
the  reporter.  Upon  notice  to  all  parties, 
the  panel  or  the  hearing  officer  may  au¬ 
thorize  such  corrections  to  the  transcript 
as  are  necessary  to  reflect  the  testimony 
accurately. 

(c)  If  a  hearing  is  held,  the  official 
hearing  record  together  with  all  papers, 
documents,  exhibits,  and  requests  filed  in 
the  proceedings  (except  the  correspond¬ 
ence  section  of  the  docket)  including 
rulings  and  the  recommended  findings, 
conclusions,  and  decision,  shall  consti¬ 
tute  the  record  for  decision. 

(Authority  cited  In  the  Appendices.) 

§  16.73  Proposed  findings  of  fuel  and 
conclusions. 

If  a  hearing  is  held,  each  party  may. 
within  such  time  as  the  panel  or  hearing 
officer  specifies,  file  proposed  findings  of 
fact  and  conclusions  based  thereon,  and 
a  proposed  decision,  together  with  a  sup¬ 
port!^  brief  expressing  the  reasons  for 
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such  pr(HX)6als.  Such  proposals  and  briefs 
shsdl  be  filed  and  served  oa  all  parties 
and  amici  ciirlae.  Reply  briefs  may  be 
submitted  within  10  days  after  receipt  of 
the  initial  briefs  and  proposals,  and  shall 
be  filed  and  served  in  like  manner. 
(Authority  cited  in  the  Appendlcec.) 

§  16.74  Recommended  decieion  of  licHr- 
ing  officer. 

Within  30  days  after  the  time  for  filing 
reply  briefs,  or,  if  the  parties  elect  not 
to  file  briefs,  within  30  days  after  the 
filing  of  the  official  hearing  record,  the 
hearing  officer  shall  make  findings  of  fact 
and  conclusions  based  thereon  and  rec¬ 
ommend  a  decision  based  on  the  record 
for  decision.  These  findings,  conclusions, 
and  reconunendations  shall  be  certified, 
together  with  the  record  for  decision,  to 
the  panel  for  its  decision.  The  findings, 
conclusions,  and  recommended  decision 
of  the  hearing  officer  shall  be  served  on 
all  parties  and  amici  curiae  to  the 
proceeding. 

(Authority  cited  in  the  Appendices.) 

Decision 
§  16.80  Initial  decision. 

The  panel  shall  prepare  an  initial  writ¬ 
ten  decision,  and  transmit  it,  in  accord¬ 
ance  with  §  16.10.  Each  party  shall  have 
an  opportunity  to  submit  written  com¬ 
ments  on  the  initial  decision  to  the  head 
of  the  constituent  agency  within  the  time 
specified  by  the  panel. 

(Authority  cited  in  the  Appendices.) 

§  16.81  Final  decision. 

If  the  head  of  the  constituent  agency 
advises  that  he  Intends  to  review  the 
initial  decision,  the  Board  Chairman 
shall  notify  the  parties  of  this  within  10 
days  of  the  notice. 

(Authority  cited  in  the  Appendices.) 

§16.82  Publication  of  decisions. 

All  final  decisions  made  pursuant  to 
this  part  shall  be  made  available  for  in¬ 
spection  by  the  Executive  Secretary  of 
the  Board  at  the  main  office  of  the  Board 
and  at  such  other  locations  as  the 
Executive  Secretary  may  designate. 
(Authority  cited  in  the  Appendices.) 

Appxndicbs 

This  part  is  issued  under  5  U.S.C.  301  and 
sections  1,  6,  6,  and  7  of  Reorganization  Plan 
No.  1  of  1953,  18  F.R.  2053,  67  Stat.  631  and  is 
applicable  to  programs  carried  out  under  the 
following  authorities: 

Appendix  A — Education  Programs 

(1)  Section  306  of  the  Elementary  and 
Secondary  Education  Act  (20  U.S.C.  844b); 

(2)  Title  V  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  (except  as  to  matters 
governed  by  part  E  of  such  title)  (20  U.S.C. 
861): 

(3)  Title  Vn  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  (20  U.S.C.  B80b); 

(4)  Sections  807,  808,  809,  and  810  of  the 
Elementary  and  Secondary  Education  Act 
(20  U.S.C.  887,  887a,  887b,  887c) ; 

(5)  Title  IX  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  (20  U.S.C.  900) ; 

(6)  Parts  C,  D,  E,  F,  and  O  of  the  Educa¬ 
tion  of  the  Handlcapp^  Act  (20  U.S.C.  1421, 
1431,  1441,  1451,  and  1461); 


(7)  Section  309  ot  the  Adult  Education 
Act  (20UR.O.  1206); 

(•)  Section  814  of  the  Adult  Education 
Act,  as  added  by  Part  C  of  the  Indian  Edu¬ 
cation  Act  (20  UR.C.  1211a); 

(9)  Title  IV  of  the  ClvU  Rights  Act  of 
1964  (42  UR.C.  2000c-2000o-9) ; 

(10)  The  Cooperative  Research  Act  (20 
U.S.C.  381a-332b); 

(11)  Sections  131(a),  142(c),  and  191  of 
the  Vocational  Education  Act  (20  U.S.C. 
1281(a), 1302(d), 1391); 

(12)  Section  106  of  the  Higher  Education 
Act  (20  UR.C.  1005a) ; 

(13)  Parts  A  and  B  of  title  II  of  the  Higher 
Education  Act  (20U.S.C.  1021, 1031); 

(14)  Title  in  of  the  Higher  Education  Act 
(20  UJ3.C.  1051); 

(15)  Section  417B  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1070d-l ) ; 

(16)  Title  rV-D  of  the  Higher  Education 
Act  (20U.S.C.  1087a); 

(17)  Section  504  and  parts  B-1,  C,  D,  E, 
and  F  of  the  Education  Professions  Develop¬ 
ment  Act  (20  U.S.C.  1101,  nil,  1119,  1119a, 
1119b, 1119c); 

(18)  Title  VI  of  the  National  Defense  Edu¬ 
cation  Act  (20  U.S.C.  611) ; 

(19)  The  Environmental  Education  Act  (20 

use.  1531): 

(20)  The  Drug  Abuse  Education  Act  (21 
U.S.C.  1001): 

(21)  Part  IV  of  title  III  of  the  Communi¬ 
cations  Act  of  1934  (47  UB.C.  390) ; 

(22)  Section  411  of  the  General  Educa¬ 
tion  Provisions  Act  (20  U.S.C.  1222) ; 

(23)  International  Education  Act  of  1966 
(20  U.S.C.  1171); 

(24)  Direct  project  grants  under  sections 
231(a),  241,  251,  309  of  the  Manpower  De¬ 
velopment  and  Training  Act  (42  U.S.C.  2601 
(a),  2610a,  2610b,  2619); 

(25)  Section  404  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1221d): 

*  (26)  Direct  grants  under  section  405  of 
the  General  Education  Provisions  Act  (20 
use.  1221e): 

(27)  Emergency  School  Aid  Act,  except  for 
determinations  described  under  !  16.5(a)  (1) 
and  (4)  (20  U.S.C.  1601  et  seq.) . 

(28)  The  Follow  Through  program  under 
section  222(2)  (2)  of  the  Economic  Oppor¬ 
tunity  Act  of  1964.  except  for  determinations 
described  under  §T6.6(a)  (1)  and  (4)  (42 
U.S.C.  2809(a)  (2)). 

(29)  Title  ni  of  Public  Law  81-874,  as 
added  by  Part  A  of  the  Indian  Education  Act 
(20  U.S.C.  241aa). 

Appendix  B — Social  and  Rehabilitation 
Service  Programs 

(1)  Section  222  (a)  and  (b)  of  the  Social 
Security  Amendments  of  1972  (P.L.  92-603) 
(42  U.S.C.  1395f  note,  13951>-1). 

(2)  Section  426  of  the  Social  Security  Act 
(42U.S.C.  626). 

(3)  Section  707  of  the  Social  Security  Act 
(42U.S.C.  906). 

(4)  Section  1110  of  the  Social  Security  Act 
(42  U.S.C.  1310). 

(5)  Section  1115  of  the  Social  Security  Act 
(42  U.S.C.  1315). 

(6)  Sections  121,  122,  141  of  the  Develop¬ 
mental  Disabilities  Services  and  Facilities 
Construction  Act  (42  U.S.C.  2661,  2661a, 
2678) . 

(7)  Sections  202,  203,  301,  302  and  304  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C.  762, 
763,  771,772,  774). 

(8)  Section  1115  of  the  Social  Security  Act 
(42  UJ3.0.  1316) . 

(9)  Sections  306,  401,  and  601  of  the  Older 
Americans  Act  of  1966  (42  UJ3.C.  8024a,  3031, 
3041). 

Appendix  C — Public  Health  Programb 

(1)  Section  226  of  the  Public  Health  Serv¬ 
ice  Act  (42  UB.C.  234) . 


(2)  Section  301  of  the  Public  Health  Serv¬ 
ice  Act  (42  U.S.O.  241). 

(8)  Section  808  of  the  Public  Health  Serv¬ 
ice  Act  (42  UB.C.  248a) . 

(4)  Section  304  of  the  Public  Health  Serv¬ 
ice  Act  (42  UB.O.  248b) . 

(6;  ''action  306  of  the  PuUlc  Health  Serv¬ 
ice  Ac  (42UB.O.  343d). 

(6)  Section  308  of  the  Public  Health  Serv¬ 
ice  Act  (43  nB.O.  342f ) . 

(7)  Section  309  of  the  Public  Health  Serv¬ 
ice  Act  (42  UB.C.  243g). 

(8)  Section  310  of  the  Public  Health  Serv¬ 
ice  Act  (42  UJ3.0.  242h) . 

(9)  Section  314  (b).  (c).  and  (e)  of  the 
Public  Health  Service  Act  (42  UJ3.C.  246 
(b),  (c).and  (e)). 

(10)  Section  317  of  the  PubUc  Health 
Service  Act  (42  UJ3.0. 247b) . 

(11)  Section  818  of  the  PubUc  Health 
Service  Act  (42  UJ3.0. 247c) . 

(13)  Section  893  of  the  PubUc  Health 
Service  Act  (43  UB.C.  2e0b-3). 

(15)  Section  394  of  the  PubUc  Health 
Service  Act  (42  UB.0. 380b-4) . 

(14)  Section  896  of  the  Public  Health 
Service  Act  (42  UB.C.  880b-6.  6). 

(16)  Section  896  of  the  Public  Health 
Service  Act  (42  UJ3X!.  280b-7) . 

(16)  Section  897  of  the  PubUc  Health 
Service  Act  (43  nB.0. 880b-8) . 

(17)  Section  898  of  the  PubUc  Health 
Service  Act  (42  UBXi.  280b-0) . 

(18)  Section  403  of  the  Public  Hbalth 
Service  Act  (42  UB.0. 883). 

(19)  Section  407  ot  the  Public  Health 

Service  Act  (42  UBX).  886a) . 

(20)  Section  -412  of  the  PubUc  Health 

Service  Act  (42  US.C.  287a). 

(31)  Section  418  of  the  Public  Health 

Service  Act  (42  n.S.O.  287b) . 

(32)  Section  422  of  the  Public  Health 

Service  Act  (42  U.S.C.  288a) . 

(23)  Section  431  of  the  Public  Health 

Service  Act  (42  U.S.C.  289a) . 

(34)  Section  433  of  the  Public  Health 

Service  Act  (42  UB.C.  289c). 

(26)  Section  434  of  the  Public  Health 

Service  Act  (43  U.S.0. 2890-1) . 

(26)  Section  444  of  the  Public  Health 

Service  Act  (43  U.S.0. 289g). 

(37)  Section  463  of  the  Public  Health 

Service  Act  (42  UB.O.  389k) . 

(28)  Section  704  of  the  Public  Health 

Service  Act  (42  U.S.O.  292c) . 

(29)  Section  720  of  the  Public  Health  Serv¬ 
ice  Act  (42UH.O.  293). 

(30)  Section  767  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UJ3.0.  396e-l). 

(31 )  Section  768  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UH.0. 396e-3) . 

(32)  Section  769  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UJ3.0. 296e-3) . 

(33)  Section  769A  of  the  Public  Health 
Service  Act  (42  U.S.O.  396e-4) . 

(34)  Section  771  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  VJB.O.  396f-l). 

(36)  Section  773  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UH.C.  296f-2) . 

(36)  Section  773  of  the  Public  Health  Serv¬ 
ice  Act  (42  UJ3.0.  296f-3) . 

(37)  Section  774  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UB.C.  296f-4) . 

(38)  Section  784  of  the  PubUc  Health  Serv¬ 
ice  Act  (§  106(0)  PubUc  Law  03-167). 

(39)  Section  791  of  the  PubUc  Health  Serv¬ 
ice  Act  (42  UB.O.  296h) . 

(40)  Section  792  of  the  Public  Health  Serv¬ 
ice  Act  (43  U.S.O.  296h-l). 

(41)  Section  793  of  the  PubUc  Health  Serv¬ 
ice  Act  (43  UJ9.C.  395h-3) . 

(42)  Section  794A  of  the  Public  Health 
Service  Act  (43  UB.C.  296h-8a) . 

(43)  Section  794B  of  the  Public  Health 
Service  Act  (42  UB.O.  296h-3b). 

(44)  Section  7940  of  the  PubUc  Health 
Service  Act  (42  U.S.0. 396b-3c) . 

(46)  Section  802  of  the  PubUc  Health 
Service  Act  (43  UB.0. 296a) . 
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(46)  Section  806  of  the  Public  Health 
Service  Act  (43  UH.0. 396(1). 

(47)  Section  810  of  the  Public  Health 
Service  Act  (43  UB.C.  3961) . 

(48)  Section  831  of  the  Public  Health 
Service  Act  (43  UH-C.  397) . 

(49)  Section  868  of  the  Publle  Health 
Service  Act  (43  UB.C.  3980-7) . 

(50)  Section  908  of  the  Public  Health 
Service  Act  (43  UH.C.  399c) . 

(61)  Section  904  of  the  Public  Health  Serv¬ 
ice  Act  (43  UH-C.  399d). 

(63)  Section  1001  of  the  Public  Health 
Service  Act  (43  UJS.C.  800) . 

(68)  Section  1008  of  the  Public  Health 
Service  Act  (43  UH.C.  300a-l) . 

(64)  Sectlona  1004  and  1006  of  the  Public 
Health  Service  Act  (43  UH.0. 800a-3,  300»-3) . 

(65)  Section  1101  of  the  Public  Health 
Service  Act  (43  UB.C.  800b). 

(66)  Section  1103  of  the  Public  Health 
Service  Act  (43  UB.O.  800b-l). 

(67)  Section  1111(a)(1)  of  the  Public 
Health  Service  Act  (43  UJ3.C.  SOOe(a)  (1) ). 

(68)  Section  1111(a)(3)  of  the  Publle 
Health  SMTloe  Act  (43  nJ3.0.  800c(a)(3)). 

(69)  Section  330  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688). 

(60)  Section  341  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688f). 

(61)  Section  343  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688g) . 

(63)  SectiiHi  343  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688h). 

(68)  Section  346  of  the  Community  Mental 
Health  Centers  Act  (43  XJ3.0.  8866}-l). 

(64)  Section  347  of  the  Community  Mental 
Health  Centers  Act  (3688]-3) . 

(66)  Section  361  of  the  Community  Mental 
Health  Centers  Act  (43  CB.C.  3688(k) . 

(66)  Section  363  of  the  Cmnmunlty  Mttital 
Health  Centers  Act  (43  UB.O.  36881) 


(67)  Section  368  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  36881-1). 

(<n)  Section  366  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688n-l).  . 

(69)  Section  364  of  the  Community  Mental 
Health  Centers  Act  (43  UB.C.  3688r). 

(70)  Section  371  of  the  Communl^  Mental 
Health  Centers  Ast  (43  UB.C.  3688u). 

(71)  Section  373  ot  the  Community  Mental 
Health  Centers  Act  (43  UJB.C.  3688v). 

(78)  Section  410  of  Public  Law  93-366— 
The  Drug  Abuse  OlBoe  and  Treatment  Act  of 
1973  (31  UB.C.  1177). 

(78)  Section  601  of  the  Coal  Mine  Health 
and  Safety  Act  (80  UB-C.  961) . 

(74)  Section  30  of  the  Occupational  Health 
and  Safety  Act  (39  UB-C.  669) . 

(76)  Section  31  of  the  Occupational  Health 
and  Safety  Act  (39  ITB.0. 670) . 

(76)  Section  603(3)  of  the  Social  Security 
Act  (43  UB.C.  703(3)). 

(77)  Section  504(3)  of  the  Social  Seciirlty 
Act  (43  UB.C.  704(3)  ) . 

(78)  Section  611  of  the  Social  Security  Act 
(43  UB.C.  711). 

(70)  Section  513  of  the  Social  Security  Act 
(43  UB.C.  713). 

(80)  Section  101  of  the  Lead  Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801 ) . 

(81)  Section  301  of  the  Lead  Based  F^nt 
Poisoning  Prevention  Act  (42  UB.C.  4801). 

(82)  Section  776  of  the  Public  Hecdth 
Service  Act  (42  U.S.C.  295f-6) . 

(83)  Section  1202  of  the  Public  Health 
Service  Act  (42  U.S.C.  300d-l) . 

(84)  Section  1203  of  the  Public  Health 
Service  Act  (42  U.S.C.  300d-2) . 

(85)  Section  1204  of  the  Public  Health 
Service  Act  (42  UB.C.  300d-3 ) . 

(86)  Section  1205  of  the  Public  Health 
Service  Act  (42  U.S.C.  300d-4) . 


(87)  Section  1303  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-2). 

(88)  Section  1304  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-3). 

(89)  Sections  222  and  232  of  the  Economic 
Opportunity  Act,  except  for  determinations 
described  under  S  16.6(a)  (1)  and  (4)  (42 
UB.C.  2809,  2826). 

(90)  Section  104(b)  (1)  of  the  Indian  Self- 
Determination  Act  (26  UB.O.  450(h)  (b)  (1) ). 

Appkhdiz  D — ^Pooo  am)  Dana  Psoosaiai 

(1)  Pood  and  drug  research — project 
grants,  section  801  of  the  Public  Health  Serv¬ 
ice  Act  (42  UB.O.  241). 

(2)  Pood  and  drug  research — product 
safety  research,  section  801  (d)  of  the  Public 
Health  Service  Act  (42  UB.O.  241 ) . 

(8)  Pood  and  drug  research — p^icidee  re¬ 
search,  section  801(d)  of  the  Public  Health 
Service  Act  (42  UB.C.  341). 

(4)  Radiological  Health  Research — section 
356(b)  of  the  Public  Health  Service  Act  (42 
U.S.C.  263d) .  — 

Appendix  E — Huixan  Development 
PaOGXAMS 

(1)  Sections  102,  201,  301,  and  302  of  the 
Juvenile  Delinquency  Prevention  Act  (42 
U.S.C.  3812,  3861,  3871,  3872) . 

(2)  Sections  207(g).  308,  403,  404,  411,  421, 
601,  and  611  of  the  Older  Americans  Act  of 
1966  (42  UB.C.  3017(g).  3028,  3033,  3034, 
3035,  3036,  3041,  3042). 

(3)  Sections  222  and  332  of  the  Economic 
Opportunity  Act,  except  Sot  determinations 
described  under  {  16.6(a)  (1)  and  (4)  (42 
UB.C.  2809,  2825). 

(4)  Section  426  of  the  Social  Security  Act 
(42  U.S.C.  626). 
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